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ABSTRACT 

The constitutional jurisprudence on reproductive rights in the US and India 
is compared in this article. In order to address concerns about reproductive 
autonomy, privacy, and access to abortion, it examines how courts in both 
jurisdictions have construed constitutional provisions. The United States has 
long recognised reproductive rights under the constitutional right to privacy, 
but India derives these rights primarily from the right to life and personal 
liberty under Article 21. The study focuses on significant legislative and 
judicial events that have influenced reproductive rights in both nations. In 
order to guarantee the realisation of reproductive autonomy, it continues by 
highlighting the necessity of more robust legal protections, better access to 
reproductive healthcare, and efficient legislative implementation. 

In order to guarantee the successful realisation of reproductive rights, the 
article’s conclusion emphasises the necessity of more robust legislative 
protections, easier access to healthcare, and increased public knowledge. The 
study adds to current scholarly discussions on gender justice and 
constitutional rights of reproductive autonomy by using this comparative 
viewpoint. 

Keywords: Reproductive Rights, Gender Equality, Constitutional Law, 
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INTRODUCTION:  

Reproductive rights constitute a significant aspect of individual liberty and human dignity.They 

include people’ ability to make educated reproductive decisions, such as whether and when to 

have children, as well as access to reproductive healthcare services. Reproductive rights have 

been acknowledged globally through a number of international human rights treaties. As part 

of larger initiatives to advance gender equality, health, and individual well-being, agreements 

like the International Covenant on Civil and Political Rights (ICCPR)1 and the Convention on 

the Elimination of All Forms of Discrimination Against Women (CEDAW)2 emphasise the 

significance of preserving reproductive health and autonomy. 3Many nations' internal legal 

systems and court interpretations have been impacted by these international standards. In 

constitutional democracies, courts play an important role in interpreting and defending 

reproductive rights. Judicial decisions frequently establish how constitutional guarantees, such 

as the right to privacy, equality, and personal liberty, apply to reproductive autonomy. 

However, the manner in which these rights are recognised and enforced varies by jurisdiction 

due to variances in constitutional structure, social context, and legal traditions. 

This essay compares and contrasts Indian and American constitutional jurisprudence regarding 

reproductive rights.4 The study aims to comprehend how constitutional principles have been 

construed to handle concerns connected to reproductive autonomy and access to reproductive 

healthcare by analysing the methods used by courts in both nations. 

HISTORICAL EVOLUTION OF REPRODUCTIVE RIGHTS IN INDIA AND THE 

UNITED STATES:  

In order to protect women’s health and autonomy, both statutory changes and judicial 

interpretation have influenced the evolution of reproductive rights in India since independence. 

The Medical Termination of Pregnancy Act of 1971,5 which created a legal framework 

allowing abortion under certain medical and humanitarian reasons, was a major legislative 

milestone. The goal of the law was to guarantee safer medical practices and lower the number 

 
1 International Covenant on Civil and Political Rights art. 17, Dec. 16, 1966, 999 U.N.T.S. 171. 
2 Convention on the Elimination of All Forms of Discrimination Against Women art. 16, Dec. 18, 1979, 1249 
U.N.T.S. 13. 
3 Universal Declaration of Human Rights art. 1, G.A. Res. 217 (III) A (Dec. 10, 1948). 
4 Ronald Dworkin, Freedom’s Law (1996) 
5 Medical Termination of Pregnancy Act, No. 34 of 1971, INDIA CODE (1971). 
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of unsafe abortions. The Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of 

Sex Selection) Act6, 1994, which was passed to address the dropping sex ratio and stop sex-

selective techniques, is another significant law. The law sought to reduce gender discrimination 

in reproductive practices by regulating prenatal diagnostic technologies and outlawing sex 

determination for non-medical purposes. India’s constitutional understanding of reproductive 

liberty has been reinforced by court rulings. In Suchita Srivastava v. Chandigarh 

Administration, 7the Indian Supreme Court upheld a woman’s right to make pregnancy-

related decisions by recognising reproductive choice as an essential part of human liberty under 

Article 21 of the Indian Constitution. The Court’s recognition of the right to privacy as a 

fundamental right in Justice K.S. Puttaswamy (Retd.) v. Union of India8 strengthened 

protections for bodily autonomy and individual decision-making on reproductive health. The 

evolution of reproductive rights in the United States has also been influenced by significant 

court rulings and constitutional interpretation. The Supreme Court of the United States' ruling 

in Roe v. Wade9, which acknowledged that a woman's choice to stop a pregnancy qualified as 

a fundamental right to privacy under the Due Process Clause of the Fourteenth Amendment, 

marked a significant turning point. The decision created a framework that struck a balance 

between a woman's right to reproductive autonomy and the state's need to safeguard unborn 

children. But in Dobbs v. Jackson 10Women's Health Organization, the Court reversed Roe 

and held that the Constitution does not guarantee a right to an abortion, leaving abortion 

regulation mostly up to individual states. This marked a fundamental shift in the legal 

landscape. These changes show how the United States' constitutional framework for 

reproductive rights is evolving. 

CONSTITUTIONAL FRAMEWORK: 

Article 21 of the Constitution, which protects the right to life and personal liberty, serves as the 

main foundation for India's constitutional framework for reproductive rights.  As fundamental 

to reproductive rights, the Supreme Court of India has construed Article 21 to encompass the 

rights to privacy, personal autonomy, and physical integrity.  The significance of individual 

liberty and the right to make reproductive decisions under Article 21 were reaffirmed in the 

 
6 Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition of Sex Selection) Act, No. 57 of 1994, 
INDIA CODE (1994). 
7 Suchita Srivastava v. Chandigarh Admin., (2009) 9 S.C.C. 1 (India). 
8 Justice K.S. Puttaswamy (Retd.) v. Union of India, (2017) 10 S.C.C. 1 (India). 
9 Roe v. Wade, 410 U.S. 113 (1973). 
10 Dobbs v. Jackson Women’s Health Org., 597 U.S. (2022). 
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seminal case of Suchita Srivastava v. Chandigarh Administration (2009)11.  The Supreme 

Court has addressed the problem of unsafe sterilisation procedures and underlined the state's 

obligation to provide safe and knowledgeable reproductive health services in the 2016 case of 

Devika Biswas v. Union of India. 12On the other side, the 14th Amendment's Due Process 

Clause is the main pillar of the US constitutional system.  According to the Supreme Court's 

interpretation, this provision safeguards reproductive autonomy and other private rights. The 

Court upheld a woman's right to an abortion under her right to privacy in Roe v. Wade (1973)13.  

The undue hardship test was established in Planned Parenthood v. Casey (1992)14, permitting 

states to regulate abortion as long as it does not significantly impede a woman's ability to obtain 

one.  However, the recent decision in Dobbs v. Jackson Women's Health Organization  

reversed Roe v. Wade15 and granted states the authority to ban abortion once more, leading to 

significant distinctions. 

LEGISLATIVE FRAMEWORK : 

Statutory regulations that safeguard women's health while addressing social concerns are the 

primary determinants of India's reproductive rights framework. In order to guarantee safer 

medical treatments, the Medical Termination of Pregnancy Act of 197116 establishes the legal 

framework for abortion under certain circumstances. However, its successful implementation 

is hampered by the lack of access to healthcare in many rural areas. By controlling prenatal 

diagnostic technology, the Pre-Conception and Pre-Natal Diagnostic Techniques (Prohibition 

of Sex Selection) Act, 199417 aims to stop sex-selective practices. Despite its crucial role in 

combating gender discrimination, enforcement issues still exist. State and federal laws have an 

impact on reproductive rights in the United States. States enact their own legislation controlling 

access to reproductive healthcare, while measures like the Hyde Amendment 18limit the use of 

federal funds for abortion. 

SOCIO-CULTURAL INFLUENCES ON REPRODUCTIVE RIGHTS:  

In India, societal conventions, cultural customs, and religious beliefs all have a significant 

 
11 Suchita Srivastava v. Chandigarh Admin., (2009) 9 S.C.C. 1 (India). 
12 Devika Biswas v. Union of India, (2016) 10 S.C.C. 726 (India). 
13 Roe v. Wade, 410 U.S. 113 (1973). 
14 Planned Parenthood of Se. Pa. V. Casey, 505 U.S. 833 (1992). 
15 Roe v. Wade, 410 U.S. 113 (1973). 
16 Medical Termination of Pregnancy Act, No. 34 of 1971, INDIA CODE (1971). 
17 PCPNDT Act, No. 57 of 1994, INDIA CODE (1994). 
18 Hyde Amendment, Pub. L. No. 94-439, 90 Stat. 1418 (1976). 
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influence on how people utilise their right to procreate. Women's capacity to make autonomous 

reproductive decisions is frequently impacted by ingrained patriarchal beliefs and gender 

preferences, which can occasionally result in stigma or restricted access to treatments.19 In this 

regard, a number of civil society organisations are crucial in promoting women's autonomy, 

increasing knowledge, and making reproductive healthcare more accessible, especially in 

underprivileged areas. In the United States, public attitudes toward reproductive rights are 

strongly shaped by political ideologies and religious perspectives, resulting in a highly 

polarized debate. As a result, the social and cultural environment in both countries significantly 

affects how reproductive rights are understood, implemented, and accepted, emphasizing the 

importance of continued public dialogue and education20. 

REPRODUCTIVE RIGHTS IN TRANSITION: CONTEMPORARY CHALLENGES 

AND LEGAL DEVELOPMENTS 

Reproductive rights are currently undergoing a period of transformation in both India and the 

US, influenced by shifting legal perspectives, technology developments, and socio-political 

disputes. Although constitutional ideas still serve as a normative basis, changing legal 

interpretations and governance issues are increasingly mediating their practical realisation21. 

Recent Indian law shows that reproductive autonomy is gradually moving away from a strictly 

medical framework and toward a rights-based strategy focused on autonomy, dignity, and 

privacy. Courts have expanded access to abortion services and acknowledged a variety of 

societal realities by recognising that reproductive choice is not exclusive to married women. 

This progressive interpretation, however, coexists with enduring structural obstacles including 

poor healthcare infrastructure, particularly in rural regions, ignorance, and delays in obtaining 

legal remedies. This progressive interpretation, however, coexists with enduring structural 

obstacles including poor healthcare infrastructure, particularly in rural regions, ignorance, and 

delays in obtaining legal remedies. Furthermore, the legislative structure still gives medical 

professionals a large amount of decision-making power, which raises concerns about the degree 

of actual autonomy. 22 

Reproductive rights in the US are now significantly fragmented due to the post-Dobbs legal 

 
19 Centre for Reproductive Rights Reports 
20 Pew Research Center, Abortion Attitudes Survey (2023). 
21 X v. Principal Sec’y, (2022) 10 S.C.C. 1 
22 Guttmacher Institute (Post-Dobbs Analysis). 
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environment. A hodgepodge of regulations has resulted from the decentralisation of abortion 

regulation to different states; some have harsh restrictions, while others want to safeguard and 

increase access. Due to this discrepancy, access to reproductive healthcare is increasingly 

influenced by physical location and financial ability, which has exacerbated interstate 

inequality issues. Furthermore, even in states where abortion is still allowed, the legal 

ambiguity has had a chilling effect on healthcare professionals, perhaps reducing the provision 

of services. 23Technological advancements like medical abortion pills and telemedicine are 

changing access to reproductive healthcare in both jurisdictions. These developments present 

new ethical and regulatory challenges, including as safety, data privacy, and state control, even 

as they present chances to get over institutional and geographic obstacles. 

In conclusion, there is a conflict between nominal constitutional provisions and their 

inconsistent application in the current stage of reproductive rights jurisprudence. The future of 

reproductive liberty will depend not just on court rulings but also on cogent legislative action, 

inclusive policy design, and ongoing social participation, as both India and the US 

demonstrate.24 

COMPARATIVE ANALYSIS: 

There are significant parallels and differences between the frameworks governing reproductive 

rights in the US and India. The judiciary has been crucial in determining the extent and defence 

of reproductive autonomy in both jurisdictions, and both still struggle to guarantee fair access 

to reproductive healthcare services. Their constitutional underpinnings, however, are very 

different. While reproductive rights in India are mostly derived from the more general 

guarantees of life and personal liberty under Article 2125, they have historically been associated 

with the right to privacy in the United States.26 

Each nation may teach the other important lessons. India can learn from the United States about 

the significance of robust and unambiguous legislative protections for reproductive autonomy. 

India’s more comprehensive approach, which tackles a broader range of reproductive health 

issues, including sex selection and public health-oriented access to safe abortion services, as 

 
23 WHO Global Health Reports. 
24 WHO Guidelines on Abortion Care (2022) 
25 INDIA CONST. Art. 21. 
26 U.S. CONST. Amend. XIV. 
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well as the active participation of civil society in awareness and service delivery, may also be 

advantageous to the United States.27 

Overall, a comparative perspective highlights that both nations have the potential to strengthen 

their reproductive rights regimes by learning from each other’s legal developments, policy 

approaches, and institutional practices to ensure more effective protection and realization of 

reproductive autonomy. 

RECOMMENDATIONS: 

A number of actions can be suggested to improve the realisation and defence of reproductive 

rights in both India and the US in light of the comparative analysis. First and foremost, 

legislative and judicial structures must be strengthened. This entails passing comprehensive 

and inclusive legislation that covers the whole range of issues related to reproductive health, 

making sure that these laws are implemented successfully, and upholding strict judicial 

monitoring to safeguard the rights and autonomy of individuals. 28Increasing access to 

reproductive healthcare services is equally crucial. Governments ought to concentrate on 

ensuring that these services are high-quality, accessible, and reasonably priced. In order to 

accomplish this goal, strengthening the healthcare infrastructure will be crucial, especially in 

neglected and rural areas. In order to lessen societal stigma and inform people about their 

reproductive rights and accessible healthcare options, awareness campaigns must be stepped 

up. Another crucial objective is resolving access discrepancies. Reproductive healthcare 

facilities must be accessible in both urban and rural locations in order to close socioeconomic 

and geographic inequities. Low-income and marginalised communities should receive extra 

care to ensure that financial obstacles do not keep them from receiving necessary services. 

Lastly, it is important to actively promote and bolster civil society’s role. In order to create a 

framework for reproductive rights that is more inclusive and responsive, non-governmental 

organisations and community groups must be involved in advocacy, service delivery, and 

awareness-building.29 

 

 
27 Vicki C. Jackson, Comparative Constitutional Law (2010). 
28 Law Commission of India Reports. 
29 UN Women Reports 
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CONCLUSION: 

Due to its direct relationship to personal autonomy, dignity, and access to healthcare, 

reproductive rights are an essential component of both gender equality and human rights.30 A 

comparison of the United States and India reveals that, although having different constitutional 

underpinnings, both nations have similar difficulties in guaranteeing equitable and universal 

access to reproductive health treatments. This demonstrates that although crucial, legal 

recognition is insufficient on its own.31 

To effectively guarantee these rights in practice, the research highlights the necessity of strong 

institutional support, ongoing judicial scrutiny, and effective legislative implementation. 

Access is nevertheless restricted by enduring socioeconomic disparities and cultural barriers, 

necessitating the adoption of more inclusive and realistic strategies. 

Additionally, civil society is crucial in raising awareness, 32defending rights, and providing 

necessary services. Both countries can enhance their policies and procedures by taking lessons 

from one another’s experiences. In the end, a thorough strategy that incorporates social 

awareness, accessibility, and legal protection is necessary to guarantee that everyone’s 

reproductive rights are completely realised. 

 
30 CEDAW, supra note 10. 
31 ICCPR, supra note 9. 
32 Amartya Sen, supra note 7. 


