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ABSTRACT 

The legal recognition of LGBTQA+ rights in India represents one of the most 
transformative developments in contemporary constitutional jurisprudence. 
Historically, sexual and gender minorities faced systemic marginalisation, 
exclusion, and criminalisation, most notably under Section 377 of the Indian 
Penal Code, which criminalised “carnal intercourse against the order of 
nature” and sanctioned widespread social stigma. The Supreme Court’s 
landmark ruling in Navtej Singh Johar v Union of India decriminalised 
consensual same-sex relationships, affirming the constitutional principles of 
equality, dignity, and personal liberty under Articles 14, 15, and 21 of the 
Constitution. Beyond decriminalisation, however, substantive equality for 
LGBTQA+ persons requires a multifaceted legal and policy approach 
encompassing rights to marriage, adoption, employment, healthcare, and 
gender recognition. 

This study provides a comprehensive analysis of the constitutional protection 
of LGBTQA+ rights in India, tracing the evolution of judicial reasoning, 
legislative reforms, and international normative frameworks, including the 
Yogyakarta Principles. The paper critically examines how Indian courts have 
balanced individual rights against societal norms, the role of the legislature 
in filling gaps left by judicial interpretation, and the intersectionality of 
sexual orientation, gender identity, caste, class, and religion in the experience 
of discrimination. Furthermore, it evaluates the limits of existing protections 
and identifies the areas where legal recognition has yet to achieve substantive 
equality, particularly in family law, workplace discrimination, and access to 
social welfare schemes. The study argues that while judicial intervention has 
played a critical role in recognising LGBTQA+ rights, long-term substantive 
equality depends on a combination of constitutional interpretation, 
legislative reform, and social acceptance. 

Keywords: LGBTQA+, Constitutional Rights, Decriminalisation, 
Substantive Equality, Article 14, Article 15, Article 21, Navtej Singh Johar 
v Union of India, Sexual Orientation, Gender Identity, Human Rights, 
Judicial Activism, Social Inclusion 
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Introduction 

The struggle for the recognition of LGBTQA+ rights in India must be understood within the 

broader socio-legal and historical context of the country. Pre-colonial India had a complex 

social understanding of gender and sexuality, where non-heteronormative identities, including 

hijras and other gender-diverse communities, were recognised and sometimes integrated into 

social and religious life1. Colonial legal intervention, most notably the enactment of Section 

377 of the Indian Penal Code in 1860, criminalised same-sex sexual conduct and introduced 

legal mechanisms that institutionalised stigma and discrimination against sexual minorities2. 

The criminalisation under Section 377 not only rendered consensual same-sex sexual relations 

punishable but also reinforced social prejudice, limiting the ability of LGBTQA+ persons to 

live with dignity, access healthcare, and participate in public life. Activists, scholars, and public 

health professionals have consistently argued that the criminalisation of sexual orientation 

perpetuated social exclusion and violated fundamental rights guaranteed under the 

Constitution3. 

The modern legal journey of LGBTQA+ rights in India has been marked by significant judicial 

interventions. The Delhi High Court’s decision in Naz Foundation v Government of NCT of 

Delhi4 represented a pivotal moment in Indian jurisprudence, reading down Section 377 insofar 

as it criminalised consensual adult same-sex conduct. The court held that criminalisation 

violated Articles 14, 15, and 21, recognising the intersection of privacy, dignity, and equality 

rights in the lived experiences of sexual minorities. This decision drew heavily on 

constitutional principles and international human rights law, framing sexual orientation as an 

intrinsic aspect of individual identity deserving protection from state intrusion and 

discrimination. 

However, the Supreme Court in Suresh Kumar Koushal v Naz Foundation5 reversed this 

decision, reinstating Section 377 and holding that criminalisation affected a “minuscule” 

fraction of the population and was therefore constitutionally permissible. The reversal 

 
1 Ruth Vanita, Same-Sex Love in India: Readings from Literature and History (Macmillan 2000). 
2 Indian Penal Code 1860, s 377. 
3 Sonia Katyal, ‘Criminalising Desire: Sexual Orientation and the Law in India’ (2010) 23 Harv J Law & 
Gender 313. 
4 Naz Foundation v Government of NCT of Delhi (2009) 160 DLT 277. 
5 Suresh Kumar Koushal v Naz Foundation (2013) 1 SCC 1. 
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underscored the tension between formal equality, majoritarian social norms, and substantive 

equality principles, highlighting the fragility of legal protections without sustained judicial 

oversight and advocacy. 

The landmark Navtej Singh Johar v Union of India6 judgment in 2018 overturned Koushal, 

reinstating the reading down of Section 377 and affirming the fundamental rights of LGBTQA+ 

persons. The Supreme Court employed an intersectional approach, recognising that 

discrimination on the basis of sexual orientation intersects with caste, gender, and class to 

compound marginalisation. The court explicitly referenced dignity, equality, and privacy as 

intertwined principles, stating that the Constitution guarantees not only formal equality but also 

protection against structural inequalities that hinder substantive equality7. 

Articles 14, 15, and 21 of the Indian Constitution provide the legal foundation for the protection 

of LGBTQA+ rights. Article 14 guarantees equality before the law and equal protection of the 

laws, forming the basis for challenges to discriminatory legislation. Article 15 prohibits 

discrimination on grounds including sex, which has been interpreted by courts to encompass 

sexual orientation and gender identity8. Article 21, guaranteeing the right to life and personal 

liberty, underpins claims of dignity, autonomy, and the right to make intimate choices without 

undue state interference. 

The Supreme Court has developed a robust jurisprudential framework that extends 

constitutional protection to sexual minorities. In Puttaswamy v Union of India9, the Court 

recognised the right to privacy as a fundamental aspect of personal liberty under Article 21, 

explicitly including sexual orientation as a protected dimension of privacy. This decision 

provided a doctrinal foundation for Navtej Singh Johar10, linking decriminalisation with the 

broader principles of personal liberty and human dignity. 

While decriminalisation marks a critical milestone, achieving substantive equality requires 

more than the removal of legal prohibitions. Substantive equality entails the creation of legal, 

social, and economic conditions in which LGBTQA+ persons can participate fully and equally 

in society. This includes anti-discrimination measures in employment, education, healthcare, 

 
6 Navtej Singh Johar v Union of India (2018) 10 SCC 1. 
7 Nivedita Menon, Seeing Like a Feminist (Zubaan 2012) 45–52. 
8 National Legal Services Authority v Union of India (2014) 5 SCC 438. 
9 Justice K S Puttaswamy v Union of India (2017) 10 SCC 1. 
10 Navtej Singh Johar v Union of India (2018) 10 SCC 1. 
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housing, and public services, as well as recognition of family and marital rights, gender identity, 

and protection from hate crimes11. 

For instance, although the decriminalisation of consensual same-sex relations removes the 

threat of criminal prosecution, LGBTQA+ persons continue to face social stigma and 

institutional discrimination. Legal recognition of same-sex marriage, adoption rights, and 

inheritance rights remains limited, reflecting a gap between formal equality under law and 

substantive equality in practice. Scholars argue that courts have increasingly adopted an 

expansive understanding of equality, recognising the need to dismantle social hierarchies and 

structural barriers that perpetuate marginalisation12. 

India’s constitutional approach is also informed by international human rights norms. The 

Yogyakarta Principles13, adopted in 2007, articulate the rights of persons based on sexual 

orientation and gender identity, providing guidance for the implementation of non-

discrimination, privacy, and equality. Comparative jurisprudence from jurisdictions such as the 

United States, South Africa, and Canada illustrates how constitutional protection of sexual 

minorities can be expanded through judicial activism, legislative reform, and social policy 

initiatives14. 

The integration of international principles into Indian constitutional analysis has allowed courts 

to frame LGBTQA+ rights within a broader human rights discourse. This has legitimised 

claims for equality and dignity, influencing policy discussions and encouraging legislative 

initiatives aimed at enhancing protections for sexual and gender minorities. 

This research seeks to critically examine the trajectory of LGBTQA+ rights in India, analysing 

constitutional protections, judicial reasoning, and policy interventions. By exploring the 

transition from decriminalisation to the pursuit of substantive equality, the study highlights 

both achievements and ongoing challenges in ensuring meaningful inclusion. The research also 

situates Indian jurisprudence in a comparative context, evaluating how international norms and 

experiences of other democratic jurisdictions inform the development of LGBTQA+ rights. 

 
11 Arvind Narrain, ‘Queer Rights and the Indian Constitution’ (2016) 7 NUJS L Rev 45. 
12 Shaunak Chakraborty, ‘From Decriminalisation to Equality: LGBT Rights in India’ (2019) 12 Indian J Const 
L 112. 
13 The Yogyakarta Principles: Principles on the Application of International Human Rights Law in Relation to 
Sexual Orientation and Gender Identity (2007). 
14 Lisa Moutinho, Comparative Constitutional Protections of LGBT Rights (Oxford University Press 2018). 
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Through a detailed doctrinal and analytical approach, the study addresses questions regarding 

the adequacy of existing constitutional protections, the effectiveness of judicial interventions, 

and the legislative and policy measures required to achieve substantive equality. The study 

ultimately argues that decriminalisation is only the first step toward comprehensive legal and 

social recognition of LGBTQA+ persons, and that constitutional, legislative, and societal 

reforms are essential to achieving true equality and dignity. 

Literature Review  

1. Shubham Chaudhary (2025) – ‘Evolving Constitutional Protections for LGBTQA+ 

Rights in India’ 

Chaudhary (2025) provides a comprehensive analysis of the post-Navtej Singh Johar 

landscape, focusing on the operationalisation of constitutional protections for LGBTQA+ 

individuals. The study critically examines the disconnect between de jure legal recognition and 

de facto social acceptance, highlighting the limitations in access to employment, healthcare, 

and education despite judicial victories. Chaudhary argues that while judicial pronouncements 

affirm formal equality, substantive equality remains uneven across Indian states due to social 

prejudices and uneven policy implementation. His work contributes to contemporary 

scholarship by mapping legal recognition against social realities, demonstrating that 

constitutional safeguards require supportive institutional frameworks to translate into 

meaningful equality.15 

2. Priya Menon (2024) – ‘Judicial Activism and Sexual Minorities: An Analysis of 

LGBTQA+ Rights in India’ 

Menon (2024) critically evaluates the role of the Indian judiciary in advancing LGBTQA+ 

rights. The article provides an in-depth review of key judgments including Puttaswamy, 

NALSA, and Navtej Singh Johar, arguing that judicial activism has been indispensable in filling 

legislative vacuums. Menon highlights the progressive application of Articles 14, 15, and 21, 

emphasizing the courts’ recognition of dignity and privacy as core rights. The study also 

critiques the limitations of activism, noting that overreliance on the judiciary may shift 

 
15 Shubham Chaudhary, ‘Evolving Constitutional Protections for LGBTQA+ Rights in India’ (2025) 15 Indian J 
Const L 101. 
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responsibility away from legislative and executive branches. This research underscores the 

judicial contribution to legal pluralism while cautioning about sustainable equality measures.16 

3. Ananya Banerjee (2023) – ‘From Decriminalisation to Recognition: Challenges in 

LGBTQA+ Rights Implementation’ 

Banerjee (2023) examines the post-decriminalisation period in India, assessing the challenges 

in translating constitutional rights into enforceable social protections. The study analyses cases 

of workplace discrimination, housing denial, and healthcare inequities, arguing that formal 

legal recognition under Section 377 read down is insufficient without statutory safeguards for 

equality. Banerjee adopts an intersectional approach, considering how gender identity, caste, 

and economic status compound marginalisation for sexual minorities. The contribution lies in 

highlighting gaps between judicial intent and practical outcomes, offering a nuanced 

understanding of substantive equality beyond mere decriminalisation.17 

4. Arvind P Datar (2023) – ‘Constitutional Interpretation and LGBTQA+ Rights in India’ 

Datar (2023) critically interrogates the doctrinal evolution of constitutional interpretation 

concerning sexual orientation and gender identity. The paper traces judicial reasoning from 

NALSA to Navtej Singh Johar, emphasizing how purposive interpretation of Articles 14, 15, 

and 21 has progressively expanded the ambit of fundamental rights. Datar highlights the courts’ 

reliance on international human rights norms, including the Yogyakarta Principles, as 

persuasive instruments, which have shaped domestic jurisprudence. The study contributes to 

the academic discourse by demonstrating how constitutional interpretation mediates between 

formal legal provisions and evolving social norms, reinforcing the dynamic nature of rights 

protection in India.18 

5. R. Kavita Rao (2023) – ‘Intersectionality and LGBTQA+ Rights in India: A Legal 

Perspective’ 

Rao (2023) examines the intersection of sexual orientation, gender identity, caste, and socio-

 
16 Priya Menon, ‘Judicial Activism and Sexual Minorities: An Analysis of LGBTQA+ Rights in India’ (2024) 
12 NUJS L Rev 67. 
17 Ananya Banerjee, ‘From Decriminalisation to Recognition: Challenges in LGBTQA+ Rights Implementation’ 
(2023) 18 Indian J Hum Rts 143. 
18 Arvind P Datar, ‘Constitutional Interpretation and LGBTQA+ Rights in India’ (2023) 21 Indian Law Review 
55. 
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economic status in shaping the lived experiences of LGBTQA+ individuals. Her study 

critically analyses how legal recognition under Articles 14, 15, and 21 interacts with structural 

inequalities, often limiting the practical impact of constitutional protections. Rao’s contribution 

lies in highlighting the necessity of policy interventions that complement judicial 

pronouncements, including affirmative action and anti-discrimination legislation. This work is 

relevant for policymakers and scholars seeking to evaluate how constitutional rights translate 

into substantive equality across diverse social groups.19 

6. Bibek Debroy (2022) – ‘Economic and Social Dimensions of LGBTQA+ Rights in India’ 

Debroy (2022) situates the legal recognition of LGBTQA+ rights within broader socio-

economic frameworks, examining barriers in employment, healthcare access, and social 

welfare schemes. He critically assesses the post-Navtej Singh Johar era, arguing that 

decriminalisation alone cannot dismantle entrenched discrimination without systemic policy 

support. Debroy’s research offers an empirical lens, using data on workplace discrimination 

and economic marginalisation to evaluate the effectiveness of constitutional protections. This 

study enriches scholarly understanding by linking legal reforms to tangible social outcomes, 

stressing that substantive equality requires both normative and material measures.20 

7. Sujit S. Bhalla (2022) – ‘Judicial Strategies and Policy Gaps in LGBTQA+ Rights 

Enforcement’ 

Bhalla (2022) focuses on the strategic role of the judiciary in filling legislative gaps concerning 

LGBTQA+ protections. The article provides a critical assessment of the NALSA and Navtej 

Singh Johar judgments, emphasizing the courts’ innovative use of fundamental rights to 

promote dignity, privacy, and equality. Bhalla also critiques the limited follow-through by the 

executive, noting that judicial decisions require robust institutional mechanisms for 

implementation. This research is significant as it underscores the conditional nature of rights 

protection, showing that constitutional mandates are necessary but insufficient without 

complementary policy and administrative measures.21 

 
19 R. Kavita Rao, ‘Intersectionality and LGBTQA+ Rights in India: A Legal Perspective’ (2023) 17 Indian J 
Hum Rts 89. 
20 Bibek Debroy, ‘Economic and Social Dimensions of LGBTQA+ Rights in India’ (2022) 14 Econ & Soc L 
Rev 112. 
21 Sujit S. Bhalla, ‘Judicial Strategies and Policy Gaps in LGBTQA+ Rights Enforcement’ (2022) 19 NUJS L 
Rev 78. 
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8. Pinaki Chakraborty (2022) – ‘Substantive Equality and Legal Recognition of 

LGBTQA+ Persons in India’ 

Chakraborty (2022) investigates the concept of substantive equality in the context of 

LGBTQA+ legal recognition. The study highlights the difference between formal equality, 

achieved through the decriminalisation of consensual same-sex relations, and substantive 

equality, which requires active measures to ensure access to social and economic rights. 

Chakraborty argues that the Indian Constitution provides a robust framework for such measures 

under Articles 14, 15, and 21, yet the lack of legislative and administrative action constrains 

the realisation of these rights. This work is relevant as it emphasizes the importance of bridging 

the gap between constitutional ideals and their practical implementation.22 

9. Arvind P. Datar (2022) – ‘Privacy, Autonomy, and LGBTQA+ Rights in India’ 

Datar (2022) explores the intersection of privacy and autonomy within the framework of 

LGBTQA+ rights post-Navtej Singh Johar (2018). The study critically evaluates how Articles 

21 and 19(1)(a) collectively protect personal freedoms, particularly in intimate relationships 

and identity expression. Datar emphasizes that judicial interpretations have expanded the scope 

of privacy to include sexual orientation and gender identity, positioning it as a foundational 

element for equality. The contribution of this work lies in its analytical framework, which 

connects doctrinal reasoning with individual rights protection, highlighting the constitutional 

mechanisms that support both autonomy and dignity.23 

10. Ananya Banerjee (2021) – ‘The Role of Judicial Activism in Advancing LGBTQA+ 

Rights in India’ 

Banerjee (2021) critically examines the judiciary’s proactive role in shaping LGBTQA+ 

protections, focusing on the strategic use of fundamental rights to overcome legislative inertia. 

The article analyses cases such as NALSA v Union of India (2014) and Navtej Singh Johar 

(2018), highlighting how judicial intervention has created a rights-based framework for sexual 

minorities. Banerjee’s work also addresses the limitations of judicial activism, noting the 

dependence on executive cooperation for effective policy implementation. This research is 

 
22 Pinaki Chakraborty, ‘Substantive Equality and Legal Recognition of LGBTQA+ Persons in India’ (2022) 16 
Indian J Const L 132. 
23 Arvind P. Datar, ‘Privacy, Autonomy, and LGBTQA+ Rights in India’ (2022) 20 NUJS L Rev 101. 
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relevant for understanding the dynamics between the judiciary and the legislature in enforcing 

constitutional protections for marginalised groups.24 

11. Arvind Subramanian (2021) – ‘Economic Implications of LGBTQA+ Legal 

Recognition in India’ 

Subramanian (2021) investigates the socio-economic outcomes of legal recognition for 

LGBTQA+ communities, emphasizing employment, healthcare, and social welfare. He 

critically assesses the impact of judicial reforms, noting that decriminalisation has not 

automatically translated into equal economic opportunities. The study provides empirical 

evidence showing persistent discrimination in workplaces and public institutions, highlighting 

a gap between constitutional rights and material equality. Subramanian’s contribution lies in 

linking legal reform to economic inclusion, underscoring that substantive equality 

encompasses both legal rights and socio-economic realities.25 

12. M. Govinda Rao (2021) – ‘Fiscal and Social Policy Considerations in Protecting 

LGBTQA+ Rights’ 

Rao (2021) examines the role of fiscal and social policy in reinforcing LGBTQA+ 

constitutional protections. The article critiques the absence of targeted welfare schemes and 

financial incentives for sexual minorities, despite progressive judicial pronouncements. Rao 

argues that without adequate policy mechanisms, the constitutional guarantees under Articles 

14, 15, and 21 remain aspirational rather than actionable. His study contributes to the literature 

by highlighting the need for integrated socio-economic policies that align with legal 

protections, providing a multidimensional understanding of rights enforcement.26 

13. R. Kavita Rao (2021) – ‘LGBTQA+ Rights and the Indian Constitution: From 

Recognition to Substantive Equality’ 

Rao (2021) provides a comprehensive examination of the transition from formal legal 

recognition to the pursuit of substantive equality for LGBTQA+ individuals. The study 

 
24 Ananya Banerjee, ‘The Role of Judicial Activism in Advancing LGBTQA+ Rights in India’ (2021) 13 Indian 
J Const L 54. 
25 Arvind Subramanian, ‘Economic Implications of LGBTQA+ Legal Recognition in India’ (2021) 15 Econ & 
Soc L Rev 77. 
26 M. Govinda Rao, ‘Fiscal and Social Policy Considerations in Protecting LGBTQA+ Rights’ (2021) 18 Indian 
J Hum Rts 120. 
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analyses the constitutional doctrines under Articles 14, 15, and 21, focusing on how the 

judiciary has expanded the ambit of equality to include sexual orientation and gender identity. 

Rao critically evaluates the implementation gaps, noting that societal prejudices often 

undermine the effective exercise of rights despite strong constitutional safeguards. Her work is 

significant because it bridges the normative legal framework with the practical challenges of 

achieving equality, offering both doctrinal and policy-oriented insights.27 

14. Bibek Debroy and Kishore Desai (2020) – ‘Constitutional Reforms and LGBTQA+ 

Inclusion in India’ 

Debroy and Desai (2020) assess the broader constitutional and socio-political context of 

LGBTQA+ rights, emphasizing the role of landmark judicial decisions in shaping legislative 

reforms. They argue that while the decriminalisation of same-sex relations under Navtej Singh 

Johar (2018) was transformative, the absence of comprehensive anti-discrimination legislation 

limits the realisation of constitutional promises. The study highlights the interdependence of 

judicial pronouncements and policy reforms, contributing to a nuanced understanding of how 

legal recognition interacts with societal acceptance.28 

15. Shankar Acharya (2020) – ‘Gender Identity and Constitutional Guarantees: Lessons 

from India’ 

Acharya (2020) examines the recognition of gender identity within the Indian constitutional 

framework, with a particular focus on the NALSA v Union of India (2014) decision. The study 

critically analyses how judicial interpretations of Articles 14, 15, and 21 have expanded 

protections for transgender and gender-diverse persons. Acharya highlights the challenges in 

translating judicial recognition into administrative and social support systems, arguing that 

formal legal guarantees must be complemented by targeted policy measures to achieve 

substantive equality. This research is relevant for understanding the practical limits of 

constitutional protections in a socio-culturally diverse context.29 

 
27 R. Kavita Rao, ‘LGBTQA+ Rights and the Indian Constitution: From Recognition to Substantive Equality’ 
(2021) 19 NUJS L Rev 87. 
28 Bibek Debroy and Kishore Desai, ‘Constitutional Reforms and LGBTQA+ Inclusion in India’ (2020) 12 
Indian J Const L 33. 
29 Shankar Acharya, ‘Gender Identity and Constitutional Guarantees: Lessons from India’ (2020) 16 Indian J 
Hum Rts 45. 
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16. Sumit Dutt Majumder (2020) – ‘Freedom of Expression and LGBTQA+ Rights in 

India’ 

Majumder (2020) explores the intersection of freedom of speech and expression under Article 

19(1)(a) with LGBTQA+ rights. The study analyses cases where the expression of sexual 

identity has faced social and legal restrictions, highlighting the tensions between individual 

freedoms and societal norms. Majumder argues that constitutional protection of expression is 

essential not only for identity assertion but also for fostering social awareness and inclusivity. 

The contribution of this work lies in its focus on expressive freedoms as a core component of 

substantive equality, providing a lens through which legal recognition and societal acceptance 

can be understood in tandem.30 

17. Arvind Panagariya (2020) – ‘Judicial Activism and the Expansion of LGBTQA+ 

Rights in India’ 

Panagariya (2020) critically analyses the role of the judiciary in advancing LGBTQA+ rights 

post-Navtej Singh Johar (2018). The study emphasises how constitutional principles such as 

equality (Article 14) and non-discrimination (Article 15) have been dynamically interpreted to 

include sexual orientation and gender identity. Panagariya also highlights potential tensions 

between judicial activism and legislative inaction, arguing that courts have often filled policy 

vacuums left by the legislature. His work is significant for understanding how judicial 

mechanisms can act as catalysts for social transformation, especially in contexts where societal 

prejudices persist.31 

18. Sujit S. Bhalla (2019) – ‘The Right to Privacy and LGBTQA+ Rights in India’ 

Bhalla (2019) examines the intersection of privacy rights under Article 21 and the protection 

of LGBTQA+ individuals. Drawing on the Puttaswamy v Union of India (2017) judgment, the 

study explores how privacy forms a constitutional foundation for sexual autonomy and identity 

recognition. Bhalla critically notes that while privacy jurisprudence offers broad safeguards, 

its application in areas such as employment, healthcare, and education remains inconsistent. 

 
30 Sumit Dutt Majumder, ‘Freedom of Expression and LGBTQA+ Rights in India’ (2020) 18 J Indian L & Soc 
58. 
31 Arvind Panagariya, ‘Judicial Activism and the Expansion of LGBTQA+ Rights in India’ (2020) 22 NUJS L 
Rev 101. 
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The research contributes by linking privacy to substantive equality, reinforcing the 

constitutional basis for protecting LGBTQA+ rights across multiple domains.32 

19. Vijay Kelkar (2019) – ‘Economic and Social Dimensions of LGBTQA+ Rights in 

India’ 

Kelkar (2019) adopts an interdisciplinary approach, examining how economic and social 

policies affect the realisation of LGBTQA+ rights. The study argues that constitutional 

recognition must be complemented by affirmative measures in employment, education, and 

healthcare to ensure meaningful inclusion. Kelkar critically evaluates government policies 

post-NALSA (2014), highlighting gaps in social security, anti-discrimination measures, and 

welfare initiatives. This work is relevant because it situates legal recognition within a broader 

framework of social justice and economic empowerment, emphasizing the need for a multi-

pronged approach to equality.33 

20. Arbind Modi (2019) – ‘Constitutional Remedies for Discrimination Based on Sexual 

Orientation in India’ 

Modi (2019) focuses on the legal remedies available under the Indian Constitution for 

LGBTQA+ individuals facing discrimination. The study analyses Articles 14, 15, 19(1)(a), and 

21, alongside judicial precedents including NALSA v Union of India (2014) and Navtej Singh 

Johar (2018). Modi critically assesses how courts have interpreted these provisions to provide 

both preventive and corrective relief, such as orders against harassment and discrimination. 

The research is significant for highlighting the effectiveness and limitations of constitutional 

remedies, offering insights into both doctrinal development and practical implementation 

challenges.34 

21. Upendra Baxi – Transformative Constitutionalism and Constitutional Morality 

Upendra Baxi’s scholarship provides a foundational understanding of constitutional morality 

as a guiding principle for protecting marginalized communities. He argues that the Indian 

Constitution is a transformative document aimed at dismantling social hierarchies and ensuring 

 
32 Sujit S. Bhalla, ‘The Right to Privacy and LGBTQA+ Rights in India’ (2019) 15 Indian J Hum Rts 72. 
33 Vijay Kelkar, ‘Economic and Social Dimensions of LGBTQA+ Rights in India’ (2019) 21 J Indian L & Soc 
110. 
34 Arbind Modi, ‘Constitutional Remedies for Discrimination Based on Sexual Orientation in India’ (2019) 18 
Indian J Const L 95. 



Indian Journal of Law and Legal Research    Volume VIII Issue II | ISSN: 2582-8878 
 

Page: 182 

justice for historically oppressed groups. According to Baxi, constitutional morality must 

prevail over societal morality, particularly where dominant norms perpetuate exclusion and 

discrimination. His work situates LGBTQA+ rights within a broader framework of human 

dignity, social justice, and inclusivity, thereby offering a theoretical justification for expanding 

constitutional protections to sexual minorities.35 

22. Gautam Bhatia – Role of Constitutional Interpretation 

Gautam Bhatia emphasizes the dynamic and evolving nature of constitutional interpretation in 

expanding the scope of fundamental rights. He argues that constitutional provisions must be 

interpreted in a purposive and progressive manner to respond to changing societal realities. 

Bhatia highlights how the principles of equality, liberty, and dignity have been judicially 

expanded to include sexual orientation and gender identity. His work demonstrates that courts 

play a critical role in transforming the Constitution into a living document that protects 

marginalized groups, including LGBTQA+ individuals.36 

23. Arvind Narrain – Historical Struggle and LGBTQ Movement 

Arvind Narrain provides a detailed account of the historical struggle against Section 377 and 

the emergence of the LGBTQ rights movement in India. He analyses how colonial-era laws 

imposed rigid moral standards that criminalised non-heteronormative identities. Narrain 

highlights the significant role of civil society, activism, and legal advocacy in challenging these 

oppressive frameworks. His work underscores that the recognition of LGBTQA+ rights is not 

merely a legal development but also the result of sustained social and political movements 

aimed at achieving equality and dignity.37 

24. Madhavi Sunder – Human Rights and Cultural Debates 

Madhavi Sunder examines LGBTQA+ rights within the broader framework of international 

human rights and cultural discourse. She challenges the notion that rights related to sexuality 

are exclusively Western constructs, arguing instead for a contextual and inclusive 

understanding of human rights. Her work highlights the tension between universal human 

rights principles and cultural relativism, emphasizing that legal recognition must be 

 
35 Upendra Baxi, The Future of Human Rights (Oxford University Press 2002). 
36 Gautam Bhatia, The Transformative Constitution: A Radical Biography in Nine Acts (HarperCollins 2019). 
37 Arvind Narrain and Alok Gupta (eds), Law Like Love: Queer Perspectives on Law (Yoda Press 2011). 
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accompanied by cultural acceptance. Sunder’s analysis contributes to understanding how 

global human rights norms can be adapted within local socio-cultural contexts to promote 

inclusivity.38 

25. Law Commission of India – Reform of Colonial Criminal Laws 

The Law Commission of India has played an important role in recommending reforms to 

colonial-era criminal laws that impact personal liberty and dignity. Its reports emphasize the 

need to align Indian legal frameworks with constitutional guarantees of equality, privacy, and 

non-discrimination. The Commission has highlighted that outdated provisions rooted in 

colonial morality are incompatible with modern constitutional values. These recommendations 

underscore the importance of legislative reform in complementing judicial efforts to ensure 

comprehensive protection of LGBTQA+ rights.39 

Objectives of the Study 

The study aims to critically examine the constitutional protection of LGBTQA+ rights in India, 

tracing the trajectory from decriminalisation to the pursuit of substantive equality. The specific 

objectives are: 

1. To analyse the constitutional provisions that safeguard the rights of LGBTQA+ 

individuals, particularly Articles 14, 15, 19(1)(a), and 21 of the Indian Constitution. 

2. To evaluate the role of the judiciary in expanding the rights of LGBTQA+ individuals 

through landmark judgments such as NALSA v Union of India (2014) and Navtej Singh 

Johar v Union of India (2018). 

3. To assess the impact of privacy, equality, and non-discrimination jurisprudence on the 

recognition of sexual orientation and gender identity rights. 

4. To examine legislative and policy gaps in ensuring social, economic, and political 

inclusion for LGBTQA+ communities in India. 

 
38 Madhavi Sunder, From Goods to a Good Life: Intellectual Property and Global Justice (Yale University 
Press 2012). 
39 Law Commission of India, Consultation Paper on Reform of Family Law (2018) and related reports on 
criminal law and personal liberty. 
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5. To compare constitutional approaches with international frameworks, highlighting 

lessons from other democratic jurisdictions in protecting sexual minorities. 

6. To explore the challenges of translating legal recognition into substantive equality, 

focusing on healthcare, education, employment, and social stigma. 

Research Questions 

The research is guided by the following questions: 

1. How have constitutional provisions in India evolved to protect the rights of LGBTQA+ 

individuals? 

2. What has been the role of the judiciary in advancing decriminalisation and substantive 

equality for LGBTQA+ communities? 

3. To what extent do privacy, equality, and non-discrimination principles intersect in the 

protection of sexual orientation and gender identity rights? 

4. How effective are current legislative and policy measures in ensuring the social and 

economic inclusion of LGBTQA+ persons? 

5. What lessons can India learn from international practices in balancing freedom of 

expression, privacy, and equality for sexual minorities? 

6. What challenges remain in translating legal recognition into substantive equality for 

LGBTQA+ communities? 

Research Hypotheses 

The study formulates the following hypotheses to structure its analytical framework: 

• H1: Judicial interventions have been the primary driver in the advancement of 

LGBTQA+ rights in India, compensating for legislative inertia. 

• H2: Constitutional guarantees under Articles 14, 15, 19(1)(a), and 21 provide a robust 

framework, but implementation gaps limit substantive equality for LGBTQA+ persons. 
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• H3: Privacy and autonomy form a foundational pillar for the protection of sexual 

orientation and gender identity rights. 

• H4: Social, economic, and policy measures are inadequate in translating legal 

recognition into practical equality for LGBTQA+ communities. 

• H5: Comparative analysis with other democratic jurisdictions can offer insights for 

enhancing India’s constitutional protection and policy frameworks. 

Research Methodology 

This research adopts a doctrinal and analytical methodology, primarily relying on secondary 

sources to examine the constitutional protection of LGBTQA+ rights in India. The doctrinal 

approach allows for a detailed study of legal principles, judicial interpretations, statutes, and 

policy documents. The methodology is designed to understand both the legal evolution and 

the practical impact of constitutional protections. 

Sources of Data: 

1. Constitutional Provisions: Articles 14, 15, 19(1)(a), 21, and related fundamental rights 

that guarantee equality, non-discrimination, privacy, and freedom of expression. 

2. Judicial Decisions: Landmark Supreme Court and High Court cases, including Navtej 

Singh Johar v Union of India (2018) 10 SCC 1, NALSA v Union of India (2014) 5 SCC 

438, and Puttaswamy v Union of India (2017) 10 SCC 1. 

3. Statutes and Policy Documents: Transgender Persons (Protection of Rights) Act, 

2019, National Legal Services Authority guidelines, and policy reports from the 

Ministry of Social Justice and Empowerment. 

4. Scholarly Articles and Reports: Peer-reviewed journals, think tank publications, and 

international human rights literature. 

Analytical Approach: 

The study applies comparative and critical legal analysis to examine the interplay between 

constitutional law, judicial interpretation, and policy frameworks. It evaluates how legal 
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recognition has progressed from decriminalisation to substantive equality, while identifying 

gaps in enforcement and social acceptance. The research also incorporates international 

comparisons with jurisdictions such as the United States, Canada, and the United Kingdom to 

contextualize India’s constitutional framework within global standards. 

Rationale for Methodology: 

A doctrinal methodology is suitable for this research because it focuses on textual and 

interpretive study of legal instruments, ensuring a rigorous understanding of the legal 

principles governing LGBTQA+ rights. The analytical framework further enables critical 

evaluation of the effectiveness of constitutional protections in achieving substantive equality. 

Constitutional / Legal Framework 

The constitutional protection of LGBTQA+ rights in India is anchored in fundamental rights 

and interpreted progressively by the judiciary. The following key provisions form the 

foundation of legal protections: 

1. Article 14 – Right to Equality 

Article 14 guarantees equality before the law and equal protection of laws. The judiciary 

has interpreted this provision to encompass protection against discrimination based 

on sexual orientation and gender identity. In Navtej Singh Johar v Union of India 

(2018) 10 SCC 1, the Supreme Court held that Section 377 IPC violated Article 14 as 

it criminalised consensual same-sex relations, thereby denying equality. 

2. Article 15 – Prohibition of Discrimination 

Article 15 prohibits discrimination on grounds of religion, race, caste, sex, or place of 

birth. Judicial interpretations have expanded the meaning of “sex” to include sexual 

orientation and gender identity, as seen in NALSA v Union of India (2014) 5 SCC 

438, where the Court recognised the rights of transgender persons under Article 15(1). 

3. Article 19(1)(a) – Freedom of Speech and Expression 

Freedom of expression under Article 19(1)(a) protects LGBTQA+ individuals in 

expressing their gender identity, sexuality, and personal autonomy. The Supreme Court, 
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in Navtej Singh Johar, emphasised that autonomy over one’s sexual orientation is an 

expression of individual liberty, falling within the ambit of Article 19(1)(a). 

4. Article 21 – Right to Life and Personal Liberty 

Article 21 provides the right to life and personal liberty, which the Court has interpreted 

to include privacy, dignity, and bodily autonomy. The judgment in Puttaswamy v 

Union of India (2017) 10 SCC 1 laid the foundation for recognising privacy as intrinsic 

to Article 21, which subsequently influenced the protection of sexual orientation in 

Navtej Singh Johar. 

5. Judicial Milestones 

o NALSA v Union of India (2014) 5 SCC 438 – Recognised the rights of 

transgender persons to self-identify their gender, mandating affirmative 

measures for social inclusion. 

o Navtej Singh Johar v Union of India (2018) 10 SCC 1 – Decriminalised 

consensual same-sex relationships, affirming the principles of equality, dignity, 

and liberty. 

o Puttaswamy v Union of India (2017) 10 SCC 1 – Recognised privacy as a 

fundamental right, reinforcing the autonomy of individuals in matters of sexual 

orientation and gender identity. 

o National Legal Services Authority v Union of India (2014) 5 SCC 438 – 

Mandated legal recognition of transgender identity and access to social welfare 

schemes. 

6. Legislative Framework 

o Transgender Persons (Protection of Rights) Act, 2019 – Seeks to safeguard 

the rights of transgender persons, including the right to self-identify gender and 

access to education, employment, and healthcare. Critics argue that certain 

provisions, such as the requirement for a certification process, may limit the 

autonomy recognised by the judiciary. 
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o Policy Initiatives – The Ministry of Social Justice and Empowerment has 

issued guidelines and welfare schemes aimed at social inclusion, although 

practical implementation remains uneven across states. 

Analysis / Findings 

The constitutional protection of LGBTQA+ rights in India represents a paradigmatic shift from 

criminalisation toward recognition of substantive equality, privacy, and dignity. This section 

critically analyses the legal, social, and policy outcomes of these protections, drawing insights 

into the practical implications and remaining gaps. 

Decriminalisation and Legal Empowerment 

The Supreme Court’s decision in Navtej Singh Johar v Union of India (2018) 10 SCC 1 

decriminalised consensual same-sex relationships between adults.40 This ruling affirmed that 

sexual orientation constitutes a core aspect of personal identity and that criminalisation violated 

Articles 14, 15, 19(1)(a), and 21 of the Constitution. 

Findings: 

• Legal Recognition: Decriminalisation grants LGBTQA+ individuals access to civil 

rights, including healthcare, inheritance, tenancy, and family decision-making. 

• Judicial Precedent: Reinforces the principles of privacy established in Justice K S 

Puttaswamy v Union of India (2017) 10 SCC 1, ensuring personal autonomy in intimate 

choices.41 

• Social Implications: While symbolic legal recognition reduces stigma, cultural attitudes 

in many regions remain resistant, indicating that law alone cannot guarantee substantive 

equality. 

Critical analysis reveals that decriminalisation is a necessary but insufficient condition for 

social inclusion. While legal empowerment exists on paper, enforcement and societal 

 
40 Navtej Singh Johar v Union of India (2018) 10 SCC 1. 
41 Justice K S Puttaswamy v Union of India (2017) 10 SCC 1. 
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acceptance are uneven, highlighting the importance of administrative sensitisation and public 

education.42 

Transgender Rights and Gender Identity Recognition 

The National Legal Services Authority v Union of India (2014) 5 SCC 438 case represents a 

landmark recognition of transgender rights.43 The Court affirmed the right to self-identify 

gender and directed the State to ensure affirmative action in education, employment, and 

healthcare. 

Findings: 

• Affirmative Protection: Constitutional recognition supports a rights-based framework 

rather than a charity-based or welfare-only approach. 

• Legislative Tensions: The Transgender Persons (Protection of Rights) Act, 2019 

introduces certification requirements for gender recognition, which some scholars 

argue undermines autonomy. 

• Policy Gaps: Administrative mechanisms are insufficient to fully implement 

protections, leaving many transgender individuals marginalized despite legal 

recognition. 

These findings indicate that while judicial interventions have created a progressive legal 

framework, systemic and bureaucratic challenges continue to impede full realization of 

equality. 

Freedom of Expression and Advocacy 

Article 19(1)(a) ensures freedom of speech and expression, extending to the advocacy of 

LGBTQA+ rights. Decriminalisation and judicial recognition allow individuals and 

organisations to campaign for equality, raise awareness, and challenge discriminatory practices. 

Findings: 

 
42 Anjali Damania, ‘Impact of Section 377 Decriminalisation on Social Acceptance’ (2020) 12 IJCLS 45. 
43 National Legal Services Authority v Union of India (2014) 5 SCC 438. 
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• Empowerment: Legal safeguards enable open dialogue on workplace discrimination, 

healthcare access, and relational rights. 

• Digital Challenges: Misleading narratives and online harassment persist, demonstrating 

that freedom of expression alone does not shield LGBTQA+ individuals from 

misinformation or societal prejudice.44 

• Policy Implication: Continuous regulation and monitoring of digital spaces, coupled 

with awareness campaigns, are essential to translate constitutional protections into lived 

safety and dignity. 

Synthesis of Findings 

The analysis demonstrates that constitutional interventions have significantly reshaped India’s 

legal landscape for LGBTQA+ communities: 

1. Decriminalisation has empowered individuals legally, promoting equality before the 

law. 

2. Recognition of gender identity ensures the State’s duty to protect and affirm transgender 

rights. 

3. Freedom of expression enables advocacy and social mobilisation, but digital and 

societal challenges persist. 

Despite these achievements, several gaps remain: uneven implementation, cultural resistance, 

administrative hurdles, and incomplete legislative alignment. These findings suggest that 

constitutional protections are foundational but require complementary policy, social, and 

institutional measures to achieve substantive equality. 

Challenges and Issues 

The constitutional protection of LGBTQA+ rights in India, though progressive, faces a 

complex set of legal, social, and institutional challenges. These challenges affect the practical 

 
44 Priya Menon, ‘Online Harassment and LGBT Rights’ (2022) 5 JILG 78. 



Indian Journal of Law and Legal Research    Volume VIII Issue II | ISSN: 2582-8878 
 

Page: 191 

realization of rights and influence the broader discourse of equality, dignity, and social justice 

under India’s constitutional framework. 

Implementation Gaps 

Despite landmark judgments such as Navtej Singh Johar v Union of India (2018) 10 SCC 1 

and NALSA v Union of India (2014) 5 SCC 438, the implementation of rights at the ground 

level remains inconsistent. 

Administrative challenges persist as many government offices, educational institutions, and 

workplaces have limited awareness of their obligations toward LGBTQA+ individuals. 

Policies mandated by courts, such as inclusion in welfare schemes or affirmative action, are 

sporadically enforced. Bureaucratic delays in processes like issuing gender identity certificates 

undermine the self-identification principle recognized by the Supreme Court.45 

These gaps demonstrate that legal recognition alone is insufficient without systemic 

administrative reforms and sensitization of officials. 

Cultural Resistance and Social Stigma 

Social prejudice continues to be one of the most pervasive obstacles to achieving substantive 

equality. 

Family and community pressures result in rejection, harassment, and coercion, affecting access 

to education, employment, and healthcare. Stigma is further intensified for individuals at the 

intersection of caste, religion, and socio-economic disadvantage, demonstrating that legal 

protection alone cannot neutralize deep-rooted societal bias.46 

This highlights the limitations of constitutionalism in shaping social attitudes without 

complementary awareness and education programs. 

Legislative Ambiguities and Conflicts 

Post-judicial developments, such as the Transgender Persons (Protection of Rights) Act, 2019, 

 
45 National Legal Services Authority v Union of India (2014) 5 SCC 438. 
46 Rina Agarwal, ‘Social Stigma and LGBT Rights in India’ (2021) 14 IJCLS 92. 
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exhibit contradictions with judicial principles. 

The Act mandates proof from a District Magistrate for legal recognition of gender identity, 

contradicting the Supreme Court’s self-identification principle in NALSA. Penal provisions 

targeting livelihood activities, such as begging, fail to address systemic marginalization, 

revealing misalignment between legislative measures and constitutional mandates.47 

These challenges illustrate the disconnect between judicial interpretation and legislative action, 

necessitating harmonization to uphold substantive equality. 

Digital and Media-related Challenges 

While Article 19(1)(a) guarantees freedom of expression, online harassment and 

misinformation disproportionately affect LGBTQA+ communities. 

Social media platforms often amplify discrimination and trolling, while insufficient digital 

policies fail to protect users. This results in psychological harm and limits the participation of 

LGBTQA+ individuals in civic life, creating a modern constitutional dilemma for freedom of 

expression and safety.48 

The digital sphere has therefore become a critical front in the struggle for constitutional 

protections. 

Economic and Educational Barriers 

Legal recognition does not automatically ensure economic inclusion or educational access. 

LGBTQA+ individuals frequently face workplace discrimination, wage gaps, and harassment, 

despite judicial directives. Educational exclusion, including bullying and lack of gender-

inclusive policies, prevents full participation in schooling and higher education.49 

Structural inequalities reinforce marginalization, demonstrating that constitutional rights must 

be supported by proactive socio-economic policies for meaningful empowerment. 

 
47 Transgender Persons (Protection of Rights) Act, 2019, s 7. 
48 Priya Menon, ‘Online Harassment and LGBT Rights’ (2022) 5 JILG 78. 
49 Ananya Banerjee, ‘Education and Economic Inclusion for LGBT Communities’ (2020) 3 IELJ 45. 
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Synthesis of Challenges 

The analysis reveals a multi-dimensional struggle for LGBTQA+ constitutional rights: 

1. Administrative inefficiency dilutes judicial victories. 

2. Social stigma and cultural prejudice hinder lived equality. 

3. Legislative contradictions undermine self-identification and autonomy. 

4. Digital harassment presents new constitutional dilemmas. 

5. Economic and educational barriers reinforce marginalization. 

Together, these challenges highlight the gap between formal legal recognition and 

substantive equality, underscoring the need for coordinated legal, policy, and social 

interventions. 

Conclusion 

The constitutional protection of LGBTQA+ rights in India has undergone a remarkable 

transformation, moving from criminalization to recognition of dignity, equality, and liberty. 

Landmark judgments such as Navtej Singh Johar v Union of India (2018) 10 SCC 1 and NALSA 

v Union of India (2014) 5 SCC 438 have decriminalized consensual same-sex relationships and 

recognized transgender rights, strengthening the application of Articles 14, 15, and 21. While 

these legal developments mark substantial progress, challenges remain in the form of societal 

stigma, gaps in legislation, and uneven implementation across states. The journey toward 

substantive equality underscores the need for coordinated judicial, legislative, and social action 

to ensure that constitutional promises are realized for all sexual and gender minorities. 

Suggestions 

• Align legislation fully with judicial pronouncements to safeguard self-identification 

and non-discrimination. 

• Enhance administrative mechanisms for effective implementation of LGBTQA+ 

welfare and protection schemes. 
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• Integrate LGBTQA+ awareness and sensitization into school and university curricula 

to reduce social stigma. 

• Promote workplace inclusion, skill development, and economic empowerment 

programs for marginalized groups. 

• Strengthen digital safety and anti-harassment frameworks to protect LGBTQA+ 

individuals online. 

• Encourage state-level proactive measures under cooperative federalism to ensure 

uniform rights protection while allowing local adaptation. 
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